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1:39 p.m
CHAl RPERSON M TTEN Good afternoon,
| adies and gentl enen. This is the regular nonthly

nmeeting of the Zoning Comm ssion of the District of
Col unbi a for Monday, Decenber 9th, 2002.

M/ nane is Carol Mtten. And joining ne
this afternoon are Vice Chairman Anthony Hood, and
Comm ssioners Peter My, John Parsons and Janes
Hannaham

W have a few things that, we're going to
reorgani ze our agenda here. M. My has to | eave. So
the first itemw' |l take up is the final action item
on the Sua Sponte on the King's Ceek BZA case.

W' || defer action on the mnutes until
the end, as well as the Ofice of Planning Status
Report . VW will nove Item B, under Proposed Action,
which is the Recreation Center's case, up before
Hearing Action, since we have two recreation/conmmunity
centers involved in tw of the cases for Hearing
Acti on.

And then we'll get back to the rest of the
order on the schedule. And as it relates to the item

of correspondence, ny understanding, M. Bastida,
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per haps you could explain the service requirenents for
Motion for Reconsideration.

MR BASTI DA: It has to be provided, it
has to be served by each party. The ANC was served
but it was done by correspondence. An accordingly, an
additional three days is required, so the fina
deadline is not until the 12th.

I[f it would have been served, the final
deadl i ne woul d have been today --

CHAl RPERSON M TTEN. Al right.

MR BASTI DA -- by, hand carri ed. Even
t hough the ANC 6-A, | believe --

CHAI RPERSON M TTEN:  B.

MR BASTIDA: -- B, I'msorry, thank you
-- did take an action endorsing the extension of the
original request, we believe that it would be best to
post pone that itemand take it in January in which al
the crucial dates would have been fulfilled by then.

CHAl RPERSON M TTEN:  All right, thank you

MR, BASTI DA: Thank you.

CHAlI RPERSON M TTEN: So we'll just put
that on for action in January. Al right. Now, we're
ready to go to the case, the final action for Zoning

Comm ssion Case Nunber 02-37, which is the BZA Case
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Nunmber 16869.

And |'m going to turn this over to M.
May, since he brought to us and | et you take the |ead.

MR MAY: Ckay. By now we've all received
the materials on the, on this case. King's O eek
Devel oprent' s variances to construction. Let's see,
it's Application Nunber 16869 for variance of floor
area requirenents, | ot occupancy requirenents,
non-conformng structure provisions, and a special
exception and eventually a variance to exceed the
hei ght provi si ons.

There was a bit of confusion, as you nay
recall, initially on whether this, whether a special
exception or a variance was required for height, given
that the property was considered to be part of a
Reed- Cooke overl ay.

As it turns out in the end, the BZA
reopened the case and granted a variance on the hei ght
aspect after it had been determned that the property
was actually not included in the Reed-Cooke overl ay.

W have received information from the
Applicant or their attorney, and the facts of the
case, for the four different variances or special

exceptions that had been granted, | don't see that
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there's much significant issue with [ ot occupancy.

This is, we're dealing with an addition to
an existing structure which has value and nerit, and I
think that part of the case was convincing. | don't
know i f there's much of an issue wth that.

The special exception for an addition to
an existing building, again, that's fairly well
docunent ed. And so what remains really the crux of
the issue is the variance for height, where they're
asking for roughly 69 feet in an area where | believe
40 feet was the maxi mum

And then an increase in the FAR And
funbling through ny papers | see what had been
requested was 3.9 and, the existing was 1.9 and the
alloned was 1.8. The, wth regard to the height
overall, there was certain justification presented in
the initial case as a method of avoiding, creating
sort of a canyon effect on Chanplain Street.

And this was the justification for
essentially having a very tall building for the back
of the structure and leaving the front of the
structure closer to the street level or the existing
facade.

| think that there is sonme validity to the
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argunent in general, but going that far up, going up
to 69 feet versus, it's actually, it's 50 which is
allonwed in the R5B, is extraordinary and increasing
the FAR from 1.8 to 3.9, | also found to be
extraordi nary.

In order to get those, t hat, t hat
devel opnent to be allowed as matter of right,
essentially the property would have had to be zoned at
R5D, by ny calculations, for the height. And R5E for
t he FAR

And that leap is sinply too far to go.
And | think that, in effect, the BZA exceeded its, its
mandat e and effectively rezoned the property. |'m not

sure what nore | need to say.

CHAl RPERSON M TTEN.  Ckay. I'Il pick it
up fromthere. | nean | agree with you conpletely on
the issues related to FAR and hei ght. In fact, vyour
approach was to say, well, what zoning category would

this be elevated to, which I think is an inportant
t est.

But what struck nme is that the addition
that they're talking about putting on top of the
existing structure is the building that they could

build as a matter of right.
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9
It has the density and it has the height.

So they're tal king about buil ding what they have as a
matter of right on top of an existing structure. So
all of that just brings hone the point of, you know,
how, how significant the relief that was granted was.

| think M. Farmer sort of, when, in his,
in his response to the Conm ssion on the Sua Sponte he
poi nts out something that is, | think, at the crux of
this. Wich is, he says the zoning regul ations do not
provide specific limtations on the nmagnitude of
vari ances.

And that's true. There are no specific
l[imtations. But BZA did not show any acknow edgnent
of the proportionality of the relief granted relative
to the practical difficulty that was created.

And that's why we see this huge, | nean
once you neet the test for uniqueness and practica
difficulty, it's not the sky is the limt from that
poi nt . And | think that there is a degree of
proportionality.

Which is why, in addition to the
three-prong test, the relief granted has to be not
inconsistent wth the, or pronotes the generalized or

it pronotes the zoning math and the zoning regul ations
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and is consistent wth what's intended for a
particul ar area.

| would be a little bit nore strict on the
two ot her poi nt's of | ot occupancy and the
non-conformng structure, because in each case they
use the existing building as their, as their
exceptional condition or uniqueness, where they' re not
conpel led to save the structure.

And | think if they want to use that, if
they want to use that as sort of a burden that they
have, then they have to be bound by the preservation
rules, to the extent that it is in fact recogni zable,
you know, to that degree.

So | would think that they would have to
go through the designation process in order to
gqualify. But then, in addition to that, the practica
difficulty arises fromthe addition that they want to
put on.

And they haven't said that they can't use
the structure as it is. So | don't, I'mnot convinced
that they've net the test for any of the variances
nysel f. But certainly not for density or height.
Anyone else want to weigh in here before we nove on

it.
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MR PARSONS: But you're okay wth |ot

occupancy?

CHAl RPERSON M TTEN: No, because the test,
their argument was the sane. Their argunment was,
well, | nean --

MR PARSONS: | msunderstood you. I
t hought you were taking one off the table.

CHAI RPERSON M TTEN: No, | neant to say
that, from ny perspective, they didn't neet the test
for the variance on any of them

MR PARSONS: That's what you said at the
beginning of your remarks, but then at the end |
t hought you were pulling one off. That's why --

CHAI RPERSON M TTEN:  No, no.

MR PARSONS: -- okay, sorry. So it's
your point that if they want to use the historic
qualities of this as a hardship, they should go get it
designated as a historic |andmark or sonething of that
nat ure?

CHAI RPERSON M TTEN:  Yes.

MR PARSONS: And then they'd have to live
with the historic preservation issues that go wth
t hat .

CHAI RPERSON M TTEN:  Ri ght .
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MR PARSONS: Al right.

CHAlI RPERSON M TTEN: And if | could just
add, it's up to the Hi storic Preservation Review Board
to decide is something inportant enough that we
really, we want to preserve it and we want to inpose
t hose conditions.

And it's not for us to say. And it was
all sort of anecdotal and no one, you know, they
didn"t put it in front of --

MR PARSONS: | understand.

CHAl RPERSON M TTEN:  -- the proper body.

MR, PARSONS:. Ckay.

CHAl RPERSON M TTEN:  Anyt hi ng el se? (kay.
Wat | would like to do is, | think we need to,
unless you want to lunmp them all together and 1'l]
leave it up to M. My, if you'd like to pull these
out separately.

W can either vote on them as a block or

we can vote on each variance separately, or however

you want to, however you would like to phrase a
nmotion. 1'Il leave it to you since you brought it to
us.

Qur choices, 1'lIl give you your three
choi ces. W can affirm the BZA decision. V¢ can
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reverse the BZA deci sion. O we can renmand the case

to the BZA

MR MAY: Well, | --

CHAI RPERSON M TTEN: And
believe there's a fourth option. Wich

that we don't have enough information,

actually |
is if we feel

we can hold a

hearing oursel ves. But I'm not sure that's the case

her e.
MR MAY: | guess |I'd like

nore why you would consider all four as

t o under st and

one. Because

I"'m not, | personally do see sone sense in allowng

for a, at the very least, the |ot occupancy issue to

be affirmed.

Because | do see sone value in, whether or

not it's, regardless of whether it's

justify this particular case, the notion

sufficient to

of preserving

that existing building and using that as sone grounds

for exceeding what's allowed by right for this

particular lot, | think is, you know, stands up to a

certain test on its own.

So I'm not sure why you

woul d, you're

inclined to, well, you were arguing | guess to reverse

all four.

CHAI RPERSON M TTEN: Ckay,
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these are all very nmch wedded together because
affirmng on the 1lot occupancy doesn't get the
Appl i cant anywhere. So | don't feel super strongly
about it.

But what, ny point is that in order for
the | ot occupancy issue to even kick in, we have to
have an additi on. kay? Oherwi se they can just go
on their nerry way and do whatever they need, you
know, whatever is permtted as a matter of right.

So then it's a question of, okay, if you
believe, which I think it's tenuous to say that the
exi sting non-conformng structure in the unique thing
when it's not historic and someone could tear it down.

But if, okay, we even go to that. So
that's their exceptional condition. Then what's the
practi cal difficulty? The practical difficulty
related to |l ot occupancy is only an issue if they put
an addition on it, and they're not conpelled to do
t hat .

There's been no case nade that they have
to, that they have to nake an addition in order to
make the building functional or, you know, in order to
be able to use it. So that's where it fails for ne,

is the practical difficulty. There's been no show ng
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of a practical difficulty.

MR MAY: (kay, | guess I'd go along with
t hat . I was also, at the same tine, thinking about,
well, what is it, what in effect do we grant if we
reverse the two and not the other two.

And the answer is the ability to have an
addition of unknown size that would required further
vari ances anyway.

CHAI RPERSON M TTEN:  Tr ue.

MR MAY: So there really is no benefit to
t he Applicant.

CHAI RPERSON M TTEN: Wl I, | think what it
would do is it would tell the BZA okay, you were
accurate in the issue related to |lot occupancy and
non-conform ng structure, and you were not accurate on
your view of the density and the height.

So if the Applicant were to come back with
a revised plan, they wouldn't have to spend a |ot of
tinme revisiting the two issues that you' re suggesting

that they actually did neet the burden on.

MR MAY: kay. Al right, well 1, given
that, all that's been said, | would be inclined to put
forward a notion that we reverse the BZA on all, on

the three variances that had been granted and the
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speci al exception. Do you need ne to nane them
specifically?

CHAl RPERSON M TTEN: Wl |, | just actually
want to be clear that the special exception that
you're referring to is the height which was then
el evated when you were not in attendance, | believe,
to being a variance. So it's four variances.

MR MAY: Four variances? | thought that
the addition to a non-conformng structure is a
speci al exception?

CHAl RPERSON M TTEN: That's only for
residential . That's only for single-famly
resi dential .

MR MNAY: Ch, okay. Al right, so it's
four variances then.

CHAI RPERSON M TTEN: M. Bergstein.

MR BERGSTEI N One thing you m ght want
to note is that the variance from the non-conform ng
regulations is sort of tied to the other variances as
it's presented in the order.

MR MAY: Right.

MR BERGSTEI N: For exanple, because it
exceeds | ot occupancy, it needed a variance. But one

of the, because it's also non-conformng, an addition
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to a non-conforming is not allowed if it exceeds |ot
occupancy.

So as stated in the order, both of those
two are tied together. In other words, the
non-conformng addition variance is always tied to
anot her vari ance.

CHAl RPERSON M TTEN:  Ckay.

VR BERGSTEI N: It's not really a
st and- al one vari ance. And you'll see that in the
or der. So that it's tied to the |ot occupancy and

it's tied to the FAR But for the height it wasn't
call ed out.

So, | just wanted to point that out.
That's really, because the variance is needed for the
one, it's also needed for the other.

CHAI RPERSON M TTEN.  (Ckay, but we do have
four variances, right?

MR BERGSTEIN. There are four variances,
but one is always tied to the other to sone extent.
But, yes, there are in deed four variances. Arguably,
five.

CHAI RPERSON M TTEN: Al right. So if |
heard you correctly, M. My, you noved that we

reverse the BZA on the variance from FAR requirenents,
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| ot occupancy, additions non-conform ng structures,
and hei ght ?

MR MAY: Correct.

CHAI RPERSON M TTEN: "Il second that.
Any further discussion?

(No response.)

CHAI RPERSON M TTEN: Al those in favor,
pl ease say aye.

(Chorus of ayes.)

CHAl RPERSON M TTEN:  Those opposed, please
say no.

(No response.)

CHAI RPERSON M TTEN: Ms. Sanchez, would
you record the vote?

MS. SANCHEZ: Yes, staff would record the
vote, five to zero to zero. Conm ssioner My noving,
Conmi ssioner Mtten secondi ng, Conm ssioners Hannaham
Parsons and Hood in favor of reversing BZA Case Nunber
16869, which is also the Sua Sponte Case for Zoning
Comm ssi on 02-37.

CHAI RPERSON M TTEN: Thank vyou. Now
before you go, if you have just another nonent, one of
the things that | promsed the BZA that | would do

because they are taking up another case in this
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nei ghborhood that has, not the sanme, but simlar
i ssues.

Is 1, I will not only convey what the vote
is, but 1'd like to also convey if there's anything in
particular that the Zoning Comm ssion would |ike the
BZA to have in mnd going forward.

And, | nean, one thing I think that stands
out is this issue of proportionality and that the
relief should be proportional to the practica
difficulty and should also have, they should be
cogni zant of, you know, the magnitude of what they're
permtting.

Is there anything el se that any nenber of
the Comm ssion would like to convey to the BZA as it
arises fromthis Sua Sponte?

MR, MAY: Vell, | think the points that
you've raised with regard to the historic structure or
the purportedly historic structure as creating the
practical difficulty when in fact, you know, since
it's not a recognized historic structure, | think is
an i ssue of sone inport.

O herwise, the case for the practica
difficulty falls on a, you know, the explicit |anguage

of the regulations which goes to, you know, shape of
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the ot or narrowness, those sorts of cases.

Which in this case, really didn't apply.
And it was essentially a square structure. And even
t hough, in the hearing of the case, there were several
argunents that, in fact, this was a practical
difficulty for the sake of the irregularity of the
| ot.

Several people saying that it's irregular,
doesn't in fact make it irregular. Even if the Ofice
of Pl anning happened to agree. | nean it was not, it
just didn't neet the burden in that area.

Another area where | think it's inportant.
|'m not sure what we need to say to the BZA on this,
but this is a building where there was, at least in
the way the case was presented to the BZA, there was,
it was a very popul ar project.

It was sonething that was theoretically
wel comed by the comunity, or at least in terns of
what we heard. And there was really not very much
communi ty opposition. I think the fact that it was
popul ar, doesn't mean that it is worthy of the
exception.

And | think that we want to dispel any

notion that sinply because sonething passes with the
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ANC and because there aren't people lining up to speak
against it, that it's sonething that should be
bl essed.

CHAI RPERSON M TTEN. Wl |, particular on a
vari ance, where the test is pretty strict. And the
point that you raised about, you know, just saying
sonet hing doesn't nmake it so. Li ke the issue of the
irregular |ot.

The other thing is, is that once you
establish what your uni queness  or except i onal
condition is, that has to directly then lead to the
practical difficulty and be related to the relief

that's bei ng sought.

Not that, oh, | now have an exceptional
condition, | can get whatever | want or need. So
there has to be that relationship as well, which I'm

not sure was there conpletely either

MR MAY: | agree.

CHAl RPERSON M TTEN: Ckay, anyone else
want to weigh in? Ckay, thank you very much. Thi s
was, | think this was a, | don't want to say it was a
good case to bring for Sua Sponte, because we never
want to have those kind of cases.

But | think this was one that it was
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inmportant for us to catch and not allow this to go
forward and set a precedent and expectations in this
nei ghbor hood.

MR MAY: Right, and | think that's
especially true given the anmount of activity that's
pendi ng in the nei ghborhood.

CHAl RPERSON M TTEN:  Yes. Thank you. And
we're sorry that you can't stay any |onger, but --

MR MNAY: I'"m very sorry too. ' m goi ng
to wite down sonme information for you and then 1'm
goi ng to go.

CHAI RPERSON M TTEN: Al right, thank you

Next we'll go to Proposed Action. W're taking this
case out of order. Zoning Comm ssion Case Nunber
02-15. Wiich is the text related to public recreation
and community centers.

MR BASTI DA Madane Chairman, the staff
has provided you with the conplete file, and request
that you take an action on this matter. Thank you.

CHAI RPERSON M TTEN: Thank you, M.
Bast i da. And just so we don't lose track of it, |
just want everyone to keep in mnd that we have a
request, we had energency rule naking in place that

expi red approxi mately two nonths ago.
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And we basically have a request from the
Department of Parks and Recreation to re-establish an
emergency. But we'll have that discussion at the end.

So what we're working with at this point is the
advertised text.

And then in response to sone questions
that were raised when we took this case up for
Proposed Action a couple of nonths ago. W have sone
additional input from the Departnent of Parks and
Recreation and we have additional input from the
O fice of Planning.

So what I'd like to do is wal k through the
areas that have been addressed and see where we end
up. The first area is, relates to the definitions.
And we had, when we addressed this initially, we did
not have a definition for public recreation center or
conmuni ty center

Al though, as those relate to private
operators, there is a distinction nmade in certain
zoni ng categori es. They're not in the definitions,
but there are distinctions nmade in certain zoning
classifications for community centers as being
distinctly different from recreation centers or

recreational buil dings.
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So what's been proposed is a blended

definition for public recreation and conmunity center
and not nmaking the distinction. And ny concern, ny
initial concern is whether or not that's going to
cause confusion and whether we need to clean up the
| anguage for the private users or are the distinction
still, are the distinctions that we've nade in the
past worthwhil e.

And should we apply those to the public
centers. Does anyone have any comments about -- I'm
glad you're still here, M. My.

MR MAY: | haven't left yet.

CHAI RPERSON M TTEN.  Good

MR MAY: So, I'Il nmake ny feelings known
on this one. | think that the definition, as it has
been proposed for recreation centers and conmunity
centers, and the lack of distinction between them is
t he wong pat h.

And that we need to define nore clearly
what conprises a recreation center. And sone of the
t hi ngs that have been suggested, the |anguage that has
been proposed being so broad that we really need to
narrow t hat down.

And I'm particular concer ned about
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| anguage such as, what was it, including a broad range
of health and wellness activities. Wich, in ny mnd,
opens the door to things like health clinics or drug
treatnent centers or things like that, that many
people in the conmmunity mght find objectionable.

And | think that while those uses nay be
appropriate in certain circunstances, we need to
define the allowable uses in such a way that we can
pinpoint that for the, you know, the standard
recreation center t hat does not include such
activities.

The word social activities also needs to
be clarified a bit to make certain that what we're
talking about is really comunity-related social
activities as opposed to social service activities.
That's another specific concern that | have wth
regard to the definition

So | think that it would be useful to
define specifically recreation centers, as sonething
that is focused on recreation, and that allows certain
suppl enent use by the community for things like public
neeti ngs and what not.

But that sone of these other potentially,

while certainly valuable to the comunity, but
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potentially nore objectionable wuses, be excluded,
either excluded specifically or not included and
included in another definition, whether it's in
conmunity centers or sone other definition

CHAI RPERSON M TTEN: Ckay, anyone el se on
t he definitions?

MR HOOD: Madanme  Chair, on the
definitions, the only tw things that | see here in
this definition that may cause a problem are health
and soci al . Not being a subject matter expert on
recreation, | would be in line to include and say that
this definition is sufficient, with the exception of
it being alittle nore specific.

As Conm ssioner May said, with what type
of health and what type of social activities you're
speaki ng of. | think everything else is in Iine, and

I would | eave that to the subject matter experts.

CHAI RPERSON M TTEN: Thank vyou. M.
Par sons.

MR PARSONS: Ch, | agree with everything
M. My said. What's happening, of course, is

recreation centers, as they were originally provided
for in this country, included what's at the end of the

definition, audi t ori uns, gymasi umns, open space,
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pl aygrounds, playing courts and so forth.

And what's brought to us now is an
argunent that says, yes, but the community's needs are
changing. Certainly there wasn't a drug problem when
recreation centers were built in the _30s, _40s and
_50s.

But what's actually happening here, as we
learned in the hearing, is that these, these are being
expanded to included other comunity needs. And the
result is large buildings in what is, what was set
aside as recreational space is now the kind of thing
that you woul d expect in a store front ina G1 or G2

Zone, to accommodate the needs of the comunity.

A drug clinic of sone kind or a health

care facility, that, | believe belong in that kind of
a circunstance. And there is no end. If you read
this, a broad range of health. | nean it could be a

resident population in here, if you let it happen, to
accommodat e their heal th needs.

So we either have to cone up wth a
definition that deals with what kind of spaces would
be in these buildings? And then what kind of
prograns.? In other words if you had a rmulti purpose

roomthat in the norning served the educational needs
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of the Senior Community and then went on to arts and
crafts for the kids, and maybe in the evening served
sone ot her educational purpose.

Fi ne. But to establish a clinic where
there are examnation roons and what |ooks |ike mni
health clinic, that just is not a recreation center
And 1'd rather they be absolutely prohibited from
using recreational lands to expand to sonme 50,000
square feet.

So | don't know whether we sit here and
try to craft this this afternoon or not, or we ask for
nore information. But | think I would like to pull
out broad ternms, such as health. A broad range of
heal th and soci al prograns.

| don't know what educational classes and

services are. Maybe wusing those phrases as the
frightening ones. | don't knowif we can pin it down.
In other words, | see no problem | being redundant

here, but no problem with educational «classes if
they're in a